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CHAPTER 20 
Security and Mortgages 
AUSTIN T. STICKELLS 
§20.1. Absolute deed as equitable mortgage. An absolute deed 
may be held to be an equitable mortgage if this was intended by the 
parties. This question came before the Supreme Judicial Court in 
two cases decided during the SURVEY year; in both cases the standard 
tests were applied to factual situations somewhat out of the ordinary. 
In Jacobson v. Jacobsonl the plaintiff sought a declaratory decree 
that a deed executed by him be declared an equitable mortgage. The 
plaintiff relied upon an agreement that provided that if he paid the 
defendant $10,000 before a certain date, time being declared to be 
of the essence, and agreed to assume his proportionate share of existing 
mortgages, the defendant would reconvey an undivided one-half inter-
est in the property. The agreement also provided that this right to 
reconveyance was a personal right and was not assignable, transferable 
or inheritable. The Court held that the language of the agreement and 
the conduct of the parties indicated that they did not intend the agree-
ment to be an instrument of defeasance and did not contemplate re-
demption of the property. The Court concluded that the parties in-
tended that there be an absolute deed with a right to repurchase; the 
evidence did not indicate a security transaction. 
In Murley v. Murley 2 a son transferred $2000 to his mother to per-
mit her to finance certain improvements in her home; at the same time 
she conveyed the home to herself and him as joint tenants. The 
mother's equity in the house was worth approximately three times the 
amount of money advanced her by the son; she continued to pay the 
taxes and make the mortgage payment; the son paid rent to her for the 
apartment he occupied in the home; the discussion at the time the 
money was advanced was in terms of the son's desiring security. On 
these facts the Supreme Judicial Court found an equitable mortgage. 
§20.2. Acceleration of interest clause. Although acceleration 
clauses which advance the maturity of the principal upon the breach of 
a mortgage will ordinarily be sustained,l the Supreme Judicial Court 
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§20.1. l334 Mass. 658, 138 N.E.2d 206 (1956). 
2334 Mass. 627, 137 N.E.2d 909 (1956). 
§20.2. 1 Charlestown Five Cent Savings Bank v. Zeff, 275 Mass. 408, 176 N.E. t91 
(1931); Hawkinson v. Banaghan, 203 Mass. 591, 89 N.E. 1054 (1909). 
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refused to enforce part of an acceleration clause in A-Z Servicenter, Inc. 
v. Segall.2 In this case the mortgagors borrowed $20,000. The mort-
gage note was to mature in fifteen years; it indicated on its face that 
the total amount owed was $41,400 and that the entire sum was to 
mature and be due and payable in the event of default. The face 
amount of the note was computed by adding fifteen years' interest to 
the principal amount loaned. The Court stated that when actual 
damages are difficult to ascertain, a reasonable estimate of damages by 
the parties may be made the basis for liquidated damages; but when 
the agreed sum is excessive and damages are easily estimated the 
liquidated damage provision will be held to be a penalty. That part 
of the amount accelerated under the present note that represented 
future interest was held to be excessive and therefore a penalty. The 
Court stated: "When a note is given for a fixed sum representing 
principal and interest for the period of the note, the clause accelerat-
ing the maturity of the debt will not be enforced as to future interest."8 
§20.3. Pledgee's duty regarding security. The defendant in Rock-
land-Atlas National Bank of Boston v. Barry 1 borrowed substantial 
sums from plaintiff bank, giving promissory notes therefor and pledg-
ing a life insurance policy as collateral. The defendant did not pay 
the premiums and the bank therefore paid them, either by borrowing 
on the policy or advancing the sums itself, for which the defendant 
signed further notes. At the time the present suit was brought on the 
notes the policy had a cash value substantially less than the amount 
owed. The Court found the case controlled by National Shawmut 
Bank of Boston v. Hallett; 2 it rejected the contentions of the defendant 
that the bank could not proceed against him until it had proceeded 
against the security and that it should have proceeded against the 
security within a reasonable time after the assignment of the policy. 
2334 Mass. 672, 138 N.E.2d 266 (1956). For further discussion of this case, see 
§18.2 supra. 
3334 Mass. at 677, 138 N.E.2d at 269. 
§20.3. 11957 Mass. Ad". Sh. 869, 143 N.E.2d 534. 
2322 Mass. 596, 78 .'oI.E.2d 624 (1948). 
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